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                           I. Preliminary matters 





_ 1. Introduction 





[a] Scope 





	This annotation<fn 1> collects cases discussing the discharge by a court on a writ of habeas corpus of one held under arrest in extradition proceedings as precluding subsequent extradition proceedings. Cases dealing with removal from one federal jurisdiction to another for trial are not dealt with in this annotation.  





	ÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄ


	Footnotes





	1. It supersedes the annotation in 102 ALR 382. 








[b] Related matters 





	Necessity and sufficiency of identification of accused as the person charged, to warrant extradition. 93 ALR2d 912. 





	Extradition: right of prisoner held under extradition warrant to raise question of identity in habeas corpus proceeding. 93 ALR2d 912 at page 916. 





	Determination in extradition proceedings, or on habeas corpus in such proceedings, whether a crime is charged. 40 ALR2d 1151. 
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_ 1[b] Related matters 





	Right of extraditee to bail after issuance of governor's warrant and pending final disposition of habeas corpus claim. 13 ALR5th 118. 





	When is a person in custody of governmental authorities for purpose of exercise of state remedy of habeas corpus--modern cases. 26 ALR4th 455. 





	Modern status of rule relating to jurisdiction of state court to try criminal defendant brought within jurisdiction illegally or as result of fraud or mistake. 25 ALR4th 157. 





	Validity, construction, and application of Interstate Agreement on Detainers. 98 ALR3d 160. 





	Necessity that demanding state show probable cause to arrest fugitive in extradition proceedings. 90 ALR3d 1085. 





	Extradition of juveniles. 73 ALR3d 700. 





	Issuance by federal court, pursuant to 28 USCS _ 2241(c)(5), of writ of habeas corpus ad testificandum requiring presence of prisoner to testify at civil or criminal trial. 65 ALR Fed 321. 





	Availability of postconviction relief under 28 USCS _ 2254 based on alleged governmental violation of Interstate Agreement on Detainers Act (18 USCS Appx). 63 ALR Fed 155. 





	What is a "political offense" or "offense of political character" within customary law or specific treaty exemption barring international extradition from United States of persons charged with political offenses. 61 ALR Fed 786. 





	Abuse of writ as basis for dismissal of state prisoner's second or successive petition for federal habeas corpus. 60 ALR Fed 481. 





	Availability of postconviction relief under 28 USCS _ 2255 based on alleged governmental violation of the Interstate Agreement on Detainers Act (18 USCS Appx). 58 ALR Fed 443. 





	20 Am Jur Trials 7, Federal Habeas Corpus Practice. 





	39 Am Jur Trials 157, Historical aspects and procedural limitations of federal habeas corpus. 





	41 Am Jur Trials 349, Habeas Corpus: pretrial rulings. 





	Auto-Cite(R): Cases and annotations referred to herein can be further researched through the Auto-Cite(R) computer-assisted research service. Use Auto-Cite to check citations for form, parallel references, prior and later history, and annotation references. 
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_ 2. Summary 





	Generally, whether a discharge on habeas corpus of one held for extradition bars a subsequent extradition proceeding depends on whether the court in the second proceeding is asked to pass upon the same matters or on matters different from those considered by the court in the earlier proceeding. Thus, a discharge in an earlier proceeding will bar a later one within the same jurisdiction based on identical issues and evidence.<fn 2> On the other hand, a discharge because of insufficient process<fn 3> or lack of evidence<fn 4> does not bar a subsequent extradition proceeding and is not res judicata in a subsequent habeas corpus proceeding where the process is corrected or additional evidence is presented.    





	Where a second extradition proceeding is brought in a different state from an earlier proceeding in which the prisoner had been discharged upon habeas corpus, there is a difference of opinion between the jurisdictions as to the effect of the earlier discharge. Thus, on the one hand, the determination of whether the earlier discharge was res judicata in the second one was apparently made on the same considerations as it would have been had both proceedings been brought in the same state, while on the other hand, different courts have intimated that they could entertain second extradition proceedings regardless of the reason for discharging the prisoner in earlier extradition proceedings brought in a different state.<fn 5>  





	ÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄ


	Footnotes





	2. _ 3, infra. 


	3. _ 4, infra. 


	4. _ 5, infra. 


	5. _ 6, infra. 





               II. Subsequent proceedings in same jurisdiction 





_ 3. Principle that discharge bars subsequent extradition proceedings involving identical issues and evidence 





	The position has been taken that a discharge from arrest incident to an extradition proceeding resulting from a habeas corpus proceeding bars a subsequent extradition proceeding within the same jurisdiction where identical issues and evidence are presented. See the following cases so holding or recognizing.<fn 6>  





	In Collins v Loisel (1923) 262 US 426, 67 L Ed 1062, 43 S Ct 618, infra _ 4, it was apparently recognized that a judgment in habeas corpus proceedings discharging a prisoner of whom extradition is sought may operate as res judicata, but only of the issues of law and fact necessarily involved in the finding that the prisoner was at the time illegally in custody. 





	In Re White (1891, CC Minn) 45 F 237, infra _ 4, it was recognized that if, following an arrest, the question of identity of the person arrested as the one charged with an offense is properly heard and determined in favor of the prisoner upon a return to a writ of habeas corpus, the decision may be successfully pleaded to a second arrest. 





	Where extradition proceedings brought by Texas in Colorado based on a prisoner breaking his Texas conditional pardon were denied after a full hearing in habeas corpus proceedings, and Texas subsequently brought further extradition proceedings in Colorado on the ground that the prisoner was a "clemency violator," the court reversed a lower court dismissal of a petition for a writ of habeas corpus, in Seigler v Canterbury (1957) 136 Colo 413, 318 P2d 219, holding that the first denial was res judicata since the basis for the demands was the same with the presentation of no new or additional evidence. The court stated that where the later charge is identical and for the same and exact offense that was determined and adjudicated in the first demand, then the doctrine or rule of res judicata applies with equal force as elsewhere. 





	In Ex parte Messina (1939) 233 Mo App 1234, 128 SW2d 1082, where the prisoner had been discharged on a prior writ of habeas corpus in the state of Missouri in connection with an extradition proceeding brought by Kansas, the court held that the prior writ was res judicata on a habeas corpus application in conjunction with a new extradition proceeding in Missouri, since no new state of facts had been shown and the issues were identical. The law, stated the court, is that when an issue is once adjudicated, the matters of the issue involved become fixed and binding on all concerned as parties to the matter being litigated; otherwise, human affairs would be in such an unsettled state as to defeat organized society. If the final judgment of a court having jurisdiction of the persons and of the subject matter, continued the court, be not final and conclusive between the same parties as to the same dispute or offense, then indeed we are drifting on an unchartered sea in a ship with neither sail nor rudder. The law in this kind of case, according to the court, is that the principle of res adjudicata does not apply in cases of habeas corpus to judgments remanding the prisoner, or to judgments discharging the prisoner, where a new state of facts warranting his restraint is shown to exist different from that which existed at the time the first judgment was rendered, and it does apply to a judgment discharging the prisoner, where no such new state of facts is shown. 





	In People ex rel. Grant v Doherty (1964) 42 Misc 2d 239, 247 NYS2d 759, revd on other grounds 21 App Div 2d 829, 251 NYS2d 596, infra _ 4, the court held that in a second extradition proceeding, a plea of res judicata can be supported only when some issue had been heard and determined in favor of the prisoner in the prior proceeding, of such a nature as to constitute an estoppel upon a reinvestigation of the same question. 





	In Wells v Sheriff, Carter County (1968, Okla Crim) 442 P2d 535, 33 ALR3d 1432, the prisoner, charged with burglary and grand larceny in the state of Arkansas, was granted a writ of habeas corpus in extradition proceedings in Oklahoma on the finding that he was not within the state of Arkansas on the date the crime was alleged to have been committed, and a subsequent extradition proceeding was begun in Oklahoma. The court granted a writ of habeas corpus, reversing the lower court, and held that the granting of a writ of habeas corpus in the first proceeding was res judicata on this proceeding since the charge and the facts were the same. The court noted that its decision was not to be confused with those situations where the writ of habeas corpus was granted because of the insufficiency of the extradition papers or because of other procedural defects which might be subsequently corrected, nor with those situations where other facts and issues were presented which were not decided or were not involved in the prior proceedings, for in those situations the granting of a writ of habeas corpus may not be res judicata as to a subsequent extradition demand. 
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_ 3 Principle that discharge bars subsequent extradition proceedings involving identical issues and evidence 





	Also recognizing that discharge bars subsequent extradition proceedings involving identical issues and evidence: 








	FlaÄÄStack v State (Fla App) 333 So 2d 509. 


----------------------------------------------------------------------------------------





	ÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄ


	Footnote





	6. For cases involving subsequent proceedings in a different jurisdiction, see _ 6, infra. 








_ 4. Discharge on insufficient process 





	A discharge from arrest on a writ of habeas corpus based merely on insufficient process in the attendant extradition proceedings, a number of courts have held, does not bar a subsequent otherwise valid extradition proceeding based on sufficient process. 





	In Collins v Loisel (1923) 262 US 426, 67 L Ed 1062, 43 S Ct 618, the record showed that the court had discharged the prisoner on a writ of habeas corpus from international extradition proceedings brought by the British consul general for British India in Louisiana, because the proceedings, based on the charge of obtaining property by false pretenses, were irregular. In a subsequent extradition proceeding alleging the same charge, and using affidavits that were identical in form and substance with the prior ones, a second writ of habeas corpus was denied and the court held that the first writ was not res judicata as to the second writ. The court noted that the Fifth Amendment, in providing against double jeopardy, did not supplant the fundamental principle of res judicata in criminal cases, and that a judgment in habeas corpus proceedings discharging a prisoner held for preliminary examination may operate as res judicata, but only of the issues of law and fact necessarily involved in the finding that the prisoner was at the time illegally in custody. The discharge in question, the court continued, did not go to the right to have the prisoner held for extradition, but was based on irregular proceedings which the British consul general chose to abandon rather than correct. The court reiterated the general rule that a fugitive from justice may be arrested in extradition proceedings a second time upon a new complaint charging the same crime, where he was discharged by the magistrate on the first complaint or the complaint was withdrawn. 





	Where a prisoner was charged in Wisconsin with the crime of grand larceny, and extradition proceedings begun by that state in Minnesota were dismissed on a writ of habeas corpus because the requisition stated that the crime committed had been burglary, and the prisoner was the subject of a subsequent extradition proceeding in Minnesota in which the charge and the requisition both listed the crime as grand larceny, the court affirmed the lower court's discharge of the subsequent writ, in Re White (1891, CC Minn) 45 F 237, holding that the former discharge of the prisoner was not res judicata on the present action since it was based merely on a mistake in the proceeding. If the person arrested is released on habeas corpus upon the ground of informality or mistakes in the proceedings, or upon some ground which does not decide the question whether upon the real facts the one arrested should be extradited for trial, the court said, such release, not being upon the merits, should not be a bar to an arrest upon perfected papers or proceedings. The court stated that if, upon an arrest made upon a warrant granted by the government, the question of identity of the person arrested with the one charged with an offense had been properly heard and determined upon a return to a writ of habeas corpus, the decision being in favor of the one arrested, the same could be successfully pleaded to a second arrest. 





	See Ex parte Schorer (1912, DC Wis) 195 F 334, infra _ 5, recognizing that where the discharge of a prisoner held for extradition upon habeas corpus arose through a default by reason of a failure to comply with established rules of procedure, subsequent extradition proceedings may be instituted. 





	In Kurtz v State (1886) 22 Fla 36, the prisoner was arrested twice in Florida as a fugitive from justice from the state of New York and both times he was discharged on habeas corpus because the commitment was defective. He was again arrested incident to an extradition proceeding, and in the resulting habeas corpus hearing the court held that the previous habeas corpus hearings were not res judicata on the present hearing and it affirmed the lower court's refusal to issue the writ. The court stated that it could not go into a trial of the merits<fn 7> of the case in a habeas corpus proceeding of this kind where the prisoner is arrested for extradition, because the proceeding is only an initiatory step to trial in another state. The judicial powers are limited to a determination of the sufficiency of the papers and the identity of the prisoner, and it is not permissible to inquire as to the guilt of the prisoner, the court stated further. The court noted that if the prisoner were discharged he could subsequently be rearrested on a new warrant issued by the governor.  





	Discharge on a writ of habeas corpus in conjunction with an extradition proceeding because of the insufficiency of process was held not to be res judicata in a subsequent habeas corpus hearing where the later process was satisfactory, in People ex rel. Niemoth v Traeger (1930) 339 Ill 356, 171 NE 548, in which it appeared that the prisoner was charged with the crime of robbery in the state of Maryland and extradition proceedings were brought twice in Illinois. 





	In People ex rel. Mark v Toman (1935) 362 Ill 232, 199 NE 124, 102 ALR 379, the state of New York began proceedings to extradite from Illinois a prisoner on parole from New York, such proceedings being dismissed on habeas corpus because the warrant and affidavit disagreed and were thus insufficient requisition papers. In a subsequent extradition proceeding in Illinois on sufficient process, the court reversed the lower court's discharge of the prisoner on habeas corpus, holding that the former discharge in habeas corpus was not res judicata since the insufficiency in process which resulted in the discharge was corrected in the later proceeding. The court stated that the law differs in habeas corpus proceedings which are connected with extradition proceedings and those which are not, since when a writ of habeas corpus is sought to discharge one in custody on the ground that he is unlawfully held, the hearing may extend to the merits of the case, but in extradition proceedings, if the papers have been properly authenticated, they make a prima facie case in favor of the demanding state. The court stated the rule of law that the release of a person on the ground of informality or mistakes in the proceedings should not be a bar to an arrest on perfected papers or regular proceedings, and if the first application for extradition is refused on the ground that the evidence presented is insufficient, it leaves the proceeding in the same condition as in other cases of preliminary examination and there may be a second inquiry. 





	Where a prisoner was held in Illinois in connection with extradition proceedings initiated by Michigan and was discharged after a hearing on a writ of habeas corpus because the requisition was insufficient to justify the issuance of the rendition warrant, and a subsequent requisition was made charging the same crime but eliminating the defects that made the first requisition insufficient, the prisoner again filing a petition for a writ of habeas corpus, the court, affirming the quashing of the writ, held that the first habeas corpus hearing was not res judicata as to the subsequent hearing, in People ex rel. Ritholz v Sain (1962) 26 Ill 2d 455, 187 NE2d 241, because an insufficient demand is not a bar to a subsequent extradition proceeding based on a perfected demand. The court noted that the original requisition was insufficient because the demand recited as its jurisdictional basis that the relator stood charged of a crime by virtue of a complaint and warrant, whereas a supporting affidavit showed that he had been convicted of the crime and broken the terms of his bail, which is a separate jurisdictional basis. Consequently, it was stated further, the prisoner was discharged because the contradiction of jurisdictional bases between the demand and the supporting papers constituted a nonobservance of the form required by law for his extradition, and not because the court decided that he was not a fugitive from justice. The court stated that a prior discharge on habeas corpus in an extradition proceeding because of a defect in the process will not bar a subsequent extradition proceeding for the crime on a new process. 





	Where a prisoner was indicted for murder in Georgia, and before the indictment was returned he was dismissed on a writ of habeas corpus from attempted extradition in Michigan because of defective proceedings, and subsequently a second extradition proceeding was begun with perfected papers after the Georgia indictment was returned, the court affirmed the lower court's decision to deny the second writ of habeas corpus, in Ex parte Ray (1921) 215 Mich 156, 183 NW 774, because the prisoner was not in jeopardy in the first proceedings and they were not res adjudicata. The court stated the rule that the release of a person on the ground of informality or mistakes in the proceedings should not be a bar to an arrest on perfected papers or regular proceedings. 





	In People ex rel. Grant v Doherty (1964) 42 Misc 2d 239, 247 NYS2d 759, revd on other grounds 21 App Div 829, 251 NYS2d 596, Alabama began extradition proceedings against the prisoner in New York for a crime that he was charged with in Alabama, the prisoner being discharged on a writ of habeas corpus because of a defect in proof and an alleged material defect in the sufficiency of the papers upon which the warrant of rendition was issued. Upon the institution of a second extradition proceeding in New York, a writ of habeas corpus addressed to such proceeding was dismissed by the court, which held that the first discharge was not res judicata since a proper jurisdictional basis was shown in the second mandate. When a prisoner is discharged in a habeas corpus proceeding, the court stated, the discharge is merely from custody and not from the penalty, and discharge is not an acquittal nor a bar to a subsequent indictment or other proceeding, and the prisoner can subsequently be redetained on a proper jurisdictional basis. A plea of res judicata, the court continued, can be supported only when some issue has been heard and determined in favor of the prisoner in the prior proceedings which is of such a nature as to constitute an estoppel upon a reinvestigation of the same question. 








	As recognizing that where a writ of habeas corpus is granted because of the insufficiency of extradition papers or for other procedural defects which might be subsequently corrected, the granting of a writ of habeas corpus may not be res judicata as to a subsequent extradition demand, see Wells v Sheriff, Carter County (1968, Okla Crim) 442 P2d 535, 33 ALR3d 1432, supra _ 3. 





	As apparently recognizing that a discharge of a petitioner on habeas corpus for defective process does not preclude a subsequent extradition proceeding based on the same charge where the process has been corrected, see State ex rel. Hebert v Coleman, 3 Tenn CCA 316. 
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_ 4 Discharge on insufficient process 





	Also holding that discharge from arrest on writ of habeas corpus based merely on insufficient process in the attendant extradition proceedings does not bar a subsequent otherwise valid extradition proceeding based on sufficient process: 








	ConnÄÄCain v Moore (1980) 182 Conn 470, 438 A2d 723 cert den 454 US 844, 70 L Ed 2d 129, 102 S Ct 157 (citing annotation). 





	IllÄÄPeople ex rel. Shockley v Hardiman (1987, Ill App 1st Dist) 152 Ill App 3d 38, 105 Ill Dec 240, 504 NE2d 109. 





	Writ of habeas corpus discharging petitioner from custody under extradition warrant on ground he was not in demanding state when alleged crime was committed did not bar second extradition proceeding for same offense. Re Russell, 12 Cal 3d 229, 115 Cal Rptr 511, 524 P2d 1295. 





	Where first attempt to extradite petitioner failed when writ of habeas corpus was granted on grounds that rendition papers incorrectly alleged that petitioner was fugitive, subsequent extradition proceeding under different provision of extradition statute was not barred by doctrine of res judicata. Boyd v Van Cleave (Colo) 505 P2d 1305. 





	Prior judgment granting writ of habeas corpus in absence of evidence contradicting defendant's testimony that he was not in demanding state on date of alleged offenses was not res judicata as to subsequent extradition demand that was brought after Supreme Court decision eliminating necessity for making such showing. Broughton v Griffin (1979) 244 Ga 365, 260 SE2d 75. 





	Application for writ of habeas corpus, on grounds that second arrest and prospective extradition placed defendant in double jeopardy, was properly denied where initial discharge was based on fact that governor had not then issued warrant and State was not yet ready for trial. Debski v State (NH) 348 A2d 343 (citing annotation). 





	Earlier Oregon judgment releasing on habeas corpus prisoner sought to be extradited by California, on the ground that extradition documents were not authenticated in manner required by law, was not res judicata in subsequent habeas corpus proceeding, where extradition papers were in proper form. State ex rel. Yarbrough v Snider (Or App) 465 P2d 739. 





	Discharge from extradition on writ of habeas corpus issued on ground of failure of proof, insufficient evidence, or defective process does not bar subsequent extradition based on additional evidence or new process. Elliott v Johnson (1991, Tenn Crim) 816 SW2d 332, app den (Tenn) 1991 Tenn LEXIS 285. 


----------------------------------------------------------------------------------------





	ÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄ


	Footnote





	7. The court is here speaking of the merits of the underlying substantive crime sought to be prosecuted in the state bringing the extradition proceeding, and not the merits of the habeas corpus proceeding itself. 








_ 5. Presentation of additional evidence in subsequent proceedings 





	Where a writ of habeas corpus results in a discharge from arrest in an extradition proceeding because of a lack of evidence, several courts have held in habeas corpus hearings brought incident to subsequent extradition proceedings that the discharge was not res judicata on a subsequent habeas corpus hearing in which additional evidence was presented.<fn 8>  





	Where the petitioner, who was discharged on habeas corpus proceedings from arrest incident to an extradition proceeding brought by the province of British Columbia, Canada, in Minnesota for lack of evidence, was rearrested for the same offense for the purpose of a second extradition proceeding, the court refused the petition for habeas corpus in Re Kelly (1886, CC Minn) 26 F 852, holding that the first discharge in habeas corpus was not res judicata on the second proceeding, since the first examination failed because of lack of sufficient evidence. The court noted that it would be an outrage upon justice if because of the mere lack of evidence there could be no further prosecution of one charged with crime, and it would be a violation of the spirit, if not the letter, of the extradition treaty. 





	Where a prisoner had been discharged in an earlier habeas corpus proceeding on the ground that the commissioner entertaining the extradition proceeding in the Eastern District of Wisconsin on the relation of the Kingdom of Bavaria had not been authorized to act as extradition commissioner, and was again discharged on a second writ of habeas corpus following a second arrest for extradition, upon the ground that the record failed to disclose an executive mandate of requisition and that the record failed to show a sufficient prima facie case of forgery under the law of Wisconsin, and the prisoner was arrested a third time in a third extradition proceeding concerning the same charge, the court discharged his writ of habeas corpus, in Ex parte Schorer (1912, DC Wis) 195 F 334, holding that the government has the right to institute subsequent extradition proceedings although the alleged fugitive has been previously examined and discharged, in the event the first discharge arose through a default, either by reason of a failure to comply with established rules of procedure, or through a failure to produce competent evidence sufficient to move the commissioner or the court to hold the accused as an offender liable to extradition. 





	Where the prisoner was dismissed on a writ of habeas corpus from extradition proceedings because the evidence presented by the Canadian government in Washington was insufficient, and the prisoner was subsequently the subject of extradition proceedings by the same parties, the court reversed the lower court and found the order of discharge on the writ of habeas corpus in the second case erroneous, in Desmond v Eggers (1927, CA9 Wash) 18 F2d 503, holding that a former order of discharge in a habeas corpus proceeding between the same parties was not res judicata, because sufficient evidence was presented in the second case to make out a prima facie case. The court added that the order in the first proceedings was not a bar to the second proceeding, because it was based on different testimony. 





	See People ex rel. Mark v Toman (1935) 362 Ill 232, 199 NE 124, 102 ALR 379, supra _ 4, recognizing that if a first application for extradition is refused on the ground that the evidence presented is insufficient, it leaves the proceeding in the same condition as in other cases of preliminary examination and there may be a second inquiry. 





	See Ex parte Messina (1939) 233 Mo App 1234, 128 SW2d 1082, supra _ 3, recognizing that the principle of res adjudicata does not apply in cases of habeas corpus to judgments discharging the prisoner, where a new state of facts warranting his restraint is shown to exist different from that which existed at the time the first judgment was rendered. 





	As recognizing that where a writ of habeas corpus is granted and other facts and issues are presented which were not decided or involved in the prior proceedings, the granting of the writ of habeas corpus may not be res judicata in the subsequent extradition demand, see Wells v Sheriff, Carter County (1968, Okla Crim) 442 P2d 535, 33 ALR3d 1432, supra _ 3. 
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_ 5 Presentation of additional evidence in subsequent proceedings 





	Where state produced no evidence in first extradition proceeding, and moved for dismissal of case for failure to prosecute matter in timely fashion, state was barred from proceeding on same detainer, but state was not barred from subsequently rearresting defendant and extraditing him on same fugitive charges, the dismissal of the prior detainer, despite being with prejudice, not constituting res judicata. Commonwealth ex rel. Douglass v Aytch, 225 Pa Super 195, 310 A2d 313 (citing annotation). 





	Defendant arrested in West Virginia on a fugitive from justice warrant for sexual battery charge in Florida, and later released after a habeas corpus hearing that determined defendant "was not within the demanding State at the time of the alleged defense," could be subject to a subsequent extradiction proceeding on the same charge if new or additional evidence were to be presented as to defendant's whereabouts. State ex rel. Moore v Conrad (1988, W Va) 371 SE2d 74. 


----------------------------------------------------------------------------------------





	ÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄÄ


	Footnote





	8. See, impliedly of similar effect as the express holdings in the text, United States ex rel. Wanner v Levy (1925) 268 US 390, 69 L Ed 1010, 455 S Ct 516, where the court stated in dicta not only that under state law it has uniformly been held that the discharge of an accused person upon a preliminary examination for want of probable cause constitutes no bar to a subsequent preliminary examination before another magistrate, since such an examination is not a trial in any sense, and does not operate to put the defendant in jeopardy, but also that the same rule applies in extradition proceedings. 





            III. Subsequent proceeding in different jurisdiction 





_ 6. Generally 





	Whether the fact that a subsequent extradition proceeding was brought in a different jurisdiction from the one where the prisoner had been discharged on habeas corpus in an earlier extradition proceeding will affect the decision as to whether the earlier discharge is a bar to the later proceeding is not altogether clear. Thus, in two states the decision as to whether the earlier discharge barred a later extradition proceeding was apparently made on the same factors which would have been considered if both proceedings had been in the same jurisdiction. 





	In Letwick v State (1947) 211 Ark 1, 198 SW2d 830, where the prisoner was charged with the felony of participating in a "confidence game" in the state of Colorado, he successfully avoided extradition proceedings in the state of Texas through a writ of habeas corpus because his identity as the person in the requisition had not been established, and he sought to defeat subsequent extradition proceedings in the state of Arkansas through a writ of habeas corpus on the grounds of res judicata of the prior Texas adjudication. The court affirmed the lower court's dismissal of the habeas corpus proceeding in Arkansas because the prisoner's identity was established as that of the person named in the extradition proceeding, reasoning that the adjudication of the court of the first state on the basis of lack of evidence was not binding on the court of the second state where enough evidence was presented to establish the fact in question. It was stated by the court that there was no question of former jeopardy and that the plea of res judicata would not lie. 





	Where the prisoner was arrested in Rhode Island pursuant to a warrant for his extradition to Massachusetts and a Rhode Island court released him on a writ of habeas corpus, finding that he had not been in Massachusetts at the time of the commission of the crime charged, and the prisoner was subsequently arrested on a warrant of extradition issued by the governor of New York at the request of the governor of Massachusetts for the commission of the same crime, and the prisoner brought a second writ of habeas corpus, the court affirmed the lower court and sustained the writ in People ex rel. Chakouian v Hoy (1959) 17 Misc 2d 331, 183 NYS2d 980, holding that the adjudication of the Superior Court of the state of Rhode Island that the prisoner was not in Massachusetts at the time of the commission of the crime after a hearing duly held was entitled to full faith and credit and was res judicata in the second hearing on the writ of habeas corpus. 





                                      þ








	Where a subsequent extradition proceeding was brought in a state other than the state in which a prior extradition proceeding had been brought, one court held that the prior discharge of the prisoner upon a writ of habeas corpus was not binding upon the court in the second state since the law in the two states might differ. 





	Thus, where the prisoner was indicted and convicted in Illinois and an extradition proceeding brought in Kansas ended when he was discharged on a writ of habeas corpus upon the theory that he was not a fugitive from justice, and another extradition proceeding was brought in Minnesota subsequently to the Kansas proceeding, the court affirmed the lower court's discharge of the writ of habeas corpus in the second proceeding, in State ex rel. Shapiro v Wall (1932) 187 Minn 246, 244 NW 811, 85 ALR 114, stating that the discharge of a prisoner upon habeas corpus in one state is not binding upon the authorities in another state when the same prisoner is again sought for the same offense in extradition proceedings. The court noted that under the common law, successive applications for writs of habeas corpus are permitted and the doctrine of res judicata did not apply. The issue in Kansas, the court continued, was the legality of the restraint there imposed upon the prisoner, while the issue in this proceeding was the legality of the restraint imposed upon him in Minnesota, a wholly different matter although involving the same issue with respect to flight from Illinois. 





	And in the following case, the court noted that it made no difference what the reason was for the release of the petitioner in the prior habeas corpus hearing, because in any event the prior decision of a court in another state was not binding on it in a subsequent habeas corpus hearing. 





	Where the prisoner was released from extradition proceedings brought in California by West Virginia on a writ of habeas corpus, the warrant issued by the governor of California having charged the prisoner with the crime of escape, and a subsequent extradition proceeding was brought by the state of West Virginia in the state of Ohio, the court in State ex rel. Sublett v Adams (1960) 145 W Va 354, 115 SE2d 158, cert den 366 US 933, 6 L Ed 2d 392, 81 S Ct 1652, held that the first writ of habeas corpus was not res judicata on a second writ brought in the second extradition proceeding, and denied the writ because neither the parties nor the facts were the same in the two proceedings and each dealt only with the particular process before it. In the second extradition proceeding the prisoner was charged with being a fugitive from justice and with the crime of escape. The California court gave no reason for its release of the prisoner on the writ of habeas corpus, and the Ohio court stated that it made no difference what the reason may have been. 
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_ 6 Generally 





	Although New Mexico properly granted writ of habeas corpus to defendant charged with violation of custody, inasmuch as Colorado authorities failed to allege that defendant was in Colorado on dates of crimes charged, discharge in habeas corpus did not collaterally estop Colorado from subsequently submitting second, legally sufficient set of extradition papers nor from prosecuting defendant on merits of violation of custody charges. People v Coyle (1982, Colo) 654 P2d 815. 





	Prior judgment of another state granting writ of habeas corpus and denying extradition was not res judicata in subsequent extradition proceedings brought to avoid technical defects and insufficiency of supporting extradition documents that were fatal to first proceeding. Harris v Massey (1978) 241 Ga 580, 247 SE2d 55 (citing annotation). 
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